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1. Employment implications of the 2017 
Queen’s Speech
The main points of interest for employers are:

National Living Wage

The National Living Wage (NLW) will increase to 60% of 
median earnings by 2020. After 2020, it will continue to 
rise in line with average earnings.

Immigration

The Immigration Bill, which covers the whole of the UK, will 
establish a new national policy on immigration, including 
new powers concerning the immigration status of EEA 
nationals. The Bill will give the Government the power to 
repeal EU law on immigration, primarily free movement. 
The migration of EEA nationals and their family members 
will be made subject to relevant UK laws after Brexit.

Data Protection

A new Data Protection Bill will make the UK’s data 
protection framework fit for the digital age and give 
individuals more control over their data, including the 
right to be forgotten. It will replace the Data Protection 
Act 1998 and implement the EU General Data Protection 
Regulation (see below), enabling the UK to maintain the 
ability to share data with EU member states after Brexit. 

Modern Employment Working Practices

The Taylor Review of modern working practices will be 
published shortly. The Review will consider how the 
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employment market may need to change in order to keep 
pace with new business models following the increase 
in the number of self-employed individuals and those 
carrying out casual work or working in the ‘gig economy’. 
The Government has stated that the Taylor Review is an 
important step towards ensuring fairness for all.

Gender Pay Gap and Discrimination

The Government has stated that it intends to make further 
progress in tackling the gender pay gap and reducing 
discrimination on all grounds.

2. General Data Protection Regulation 
(GDPR): Are you prepared?
To help businesses comply with the GDPR, which will 
apply from 25 May 2018, the Information Commissioner’s 
Office has published an updated data protection self-
assessment toolkit which now helps organisations assess 
their progress in preparing for the GDPR, read more here.

The ICO has also updated its “Preparing for the GDPR - 
12 steps to take now” guidance:
 
3. Disability was not the causative reason for 
redundancy dismissal
The Employment Appeal Tribunal (EAT) has held that an 
employee was not unfairly dismissed or discriminated 
against when he was made redundant after a disability 
related sickness absence because his disability was not 
the causative reason for his dismissal.

https://ico.org.uk/for-organisations/resources-and-support/data-protection-self-assessment-toolkit/
https://ico.org.uk/media/for-organisations/documents/1624219/preparing-for-the-gdpr-12-steps.pdf
https://ico.org.uk/media/for-organisations/documents/1624219/preparing-for-the-gdpr-12-steps.pdf
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Background

Mr Charlesworth was a branch manager at Dransfields 
Engineering Services Ltd (DES).  He developed renal 
cancer and was off work from October to December 
2014.  In November 2014, the business decided to 
restructure and delete Mr Charlesworth’s post.  He was 
subsequently made redundant in April 2015 following a 
period of consultation. Mr Charlesworth brought claims 
of unfair dismissal, direct disability discrimination and 
discrimination arising from disability.

The Employment Tribunal held that, although Mr 
Charlesworth’s sickness absence had highlighted to DES 
that the branch could function without the branch manager 
role, this was not the same as saying that Mr Charlesworth 
was dismissed because of his sickness absence.  This 
was not the cause of the dismissal, it was just the context 
within which events occurred.  Mr Charlesworth appealed 
to the EAT.

What does this mean?

The EAT agreed with the Tribunal and dismissed Mr 
Charlesworth’s appeal.  The causal test for discrimination 
arising from disability is that the unfavourable treatment 
must be “because of something” and the “something” 
must be an effective cause (even if it is not the main or 
sole cause).  The Tribunal was entitled to find that Mr 
Charlesworth’s absence was not an effective cause of the 
decision to dismiss him.

What should employers do?

The EAT stated that there will be many cases where 
sickness absence is the cause of the employer’s 
conclusion that it can manage without an employee 
and that is likely to be an effective cause of the decision 
to dismiss.  In such cases, the employee will have a 
discrimination arising from disability claim.
However, in this particular case, the EAT held that the 
absence was merely part of the factual context and not 
an effective cause.  The line between these two types of 
cases can often be very thin and each case will depend 
on its own particular facts. For this reason, this case 
should not be relied on by employers considering making 
a disabled employee redundant in a similar situation.
Case reference: Charlesworth v Dransfields Engineering 
Services Ltd

4. Injunction prevents employee from 
working for a competitor

The High Court has granted an injunction to enforce an 
employee’s restrictive covenant which prevented her from 
working for a competitor of the company for a period of six 
months post-termination. 

Background

A restrictive covenant will be void unless the employer 
has a legitimate business interest to protect and the 
covenant goes no further than is reasonable to protect 
that interest.  The reasonableness of the covenant is 
assessed at the time it is entered into rather than at the 
date of the termination of the employment.  The Court will 
look at what was in the contemplation of the parties at the 
time the employment contract was entered into.

Egon Zehnder Ltd (EZ) offers executive search services 
on a worldwide basis and typically recruits individuals 
already working in the field in which they are to source 
candidates.  Mrs Tillman had a distinguished career in 
investment banking and was then recruited by EZ to work 
in their financial services group, initially as a consultant.  
She was seen to be a ‘considerable prize’, her starting 
salary was higher than a consultant would usually earn 
and she was promoted unusually early to principal and 
then partner.  She eventually became co-Global Head of 
the Financial Services Practice Group but did not sign any 
new contract upon any of her promotions.

Mrs Tillman subsequently resigned and EZ terminated her 
employment with immediate effect and made a payment 
in lieu of notice to her.  She subsequently notified EZ that 
she wished to start working for a competitor based in New 
York.  EZ sought to enforce the 6 month post-termination 
non-compete clause in her contract of employment.  
There was no dispute that Mrs Tillman was bound by the 
non-solicitation, non-dealing and confidentiality clauses in 
her contract.

Mrs Tillman argued that the non-compete clause was void 
for being wider than reasonably required for the protection 
of EZ’s legitimate business interests.  In particular, she 
argued that the lack of territorial limitation in the clause 
made it unenforceable.
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What does this mean?

The Court decided to uphold the restrictive covenant and 
grant an injunction against Mrs Tillman.  It held that:

• The nature of the information to which Mrs Tillman 
had become privy was of a nature which required 
justifiable protection across the group (i.e. client 
and candidate connections as well as confidential 
information). The nature of the dealings with clients, 
some of whom were worldwide operators, was 
such that an employee would (depending on his or 
her level) get very close to the client, its structures 
and plans to such an extent which would give EZ 
(or another company in the group) a very valuable 
resource for the future. In this case, there was a very 
substantial client connection. 

• At the time when she was recruited and the restrictive 
covenants were entered into, Mrs Tillman was 
employed only as a consultant. However, it was 
necessary to look at what was in the contemplation 
of the parties at the time the restrictive covenants 
were entered into (i.e. what level of interaction with 
the protectable interests was it considered that Mrs 
Tillman would have). The Court found that Mrs Tillman 
not just a normal consultant but someone who was 
‘a bit special’. The company had high hopes for her 
future and her previous experience meant that she 
had more client engagement and made much more 
of a contribution to strategic matters, than would 
otherwise have been expected from a consultant.  
Right from the start, the company (and the group) 
was taking advantage of her skills and experience 
and involving her seriously in business strategy 
matters. Mrs Tillman became steeped in client affairs 
(and was thus privy to client connections) more 
often and to a deeper extent than might have been 
expected of another consultant without her large and 
valuable experience. This was likely to have been 
anticipated by the parties from the outset because of 
the contemplations of the parties as to how she would 
progress. 

• The high expectations the company had of Mrs Tillman 
produced an anticipated higher level of engagement 
with protectable matters.

• The level of engagement, in this case, justified a non-
compete restraint and the lesser restraints provided 
by the non-dealing, non-solicitation and confidentiality 
covenants were not sufficient by themselves due to 
the difficulties in policing them once Mrs Tillman was 
employed by her new employer.

• Six months was deemed to be a reasonable period 
of restraint, principally to allow the substitution of 
new relationships with the client and for the fading of 
confidentiality. 

• The non-compete clause only prevented Mrs Tillman 
from competing in those geographical areas in which 
she had been materially involved in EZ’s group 
business.  This was a reasonable in-built limitation 
notwithstanding that there was no express territorial 
limitation in the drafting of the clause. As Mrs Tillman 
had been materially involved in New York business for 
the EZ group, her proposed new employment in New 
York would be in breach of the valid non-compete 
clause and an injunction was therefore granted.

What should employers do?

This case provides a helpful summary of the existing rules 
in relation to the enforcement of post-termination restrictive 
covenants and their practical application in a case where 
the employee had not entered into new covenants upon 
a significant promotion.  It may therefore be helpful for 
employers who can evidence that they recruited an 
individual with a clear expectation of grooming them from 
the outset for a more senior role.  

However, employers should ensure that any restrictive 
covenants are appropriate to the role for which the 
employee is hired and ensure that an employee enters 
into new restrictions upon a promotion if the existing 
restrictions are no longer adequate.

Case reference: Egon Zehnder Ltd v Tillman 

5. Male employee suffered sex discrimination 
through a failure to pay enhanced shared 
parental pay

An Employment Tribunal has held that a male employee 
suffered direct sex discrimination when his employer 
failed to pay him enhanced shared parental pay (ShPP).
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Background

Mr Ali was employed by Capita Customer Management 
Ltd (Capita) following a TUPE transfer from Telefonica. 
Transferring female employees were entitled to maternity 
pay of 14 weeks’ basic pay followed by 25 weeks’ 
SMP.  Transferring male employees were entitled to two 
weeks’ paid ordinary paternity leave and up to 26 weeks’ 
additional paternity leave which “may or may not be paid”.

Mr Ali needed to take extra time off to care for his baby 
in the light of his wife’s post-natal depression.  He was 
informed that he would only be paid statutory ShPP for 
any additional time he took off.  Mr Ali argued that he 
should be receiving the same entitlement as a transferring 
Telefonica female employee taking maternity leave.  He 
claimed that to choose to pay a woman more than a man 
in respect of leave taken to care for a child was direct 
sex discrimination.  Capita argued that Mr Ali could not 
compare himself to a woman on maternity leave because 
they are in a uniquely special position stemming from the 
fact that only women can give birth.

What does this mean?

The Tribunal upheld Mr Ali’s claim for direct sex 
discrimination.  It held that he could compare himself with 
a hypothetical female colleague (one who took leave to 
care for her child after the two week compulsory maternity 
leave period).  The denial of full pay amounted to less 
favourable treatment and the reason for this was Mr Ali’s 
sex. 

The Tribunal said that the enhanced maternity pay afforded 
to employees was not special treatment in connection with 
pregnancy and child-birth, it was leave connected with 
caring for a newborn baby, which can be done by both 
the mother and the father.  Any exclusivity only applies 
for the two week period of compulsory maternity leave 
after the birth and thereafter men and women are in the 
same position with respect to caring for their newborns.  
The Tribunal noted that men were being encouraged to 
play a greater role in caring for their babies and therefore 
it should not be assumed that the mother is always best 
placed to undertake the role of caring for a newborn.

What should employers do?

This decision contrasts with an earlier Tribunal decision 
which concluded that the correct comparator for a man 

in this situation is a woman taking shared parental 
leave and, on that basis, there was no less favourable 
treatment or discrimination.  This argument does not 
appear to have been used in this case.  

We understand that both decisions have been appealed 
to the EAT so this may not be the last we hear on this 
subject. An appellate authority on this issue would be 
welcome given the current conflicting Tribunal cases.

Case reference: Ali v Capita Customer Management 
Limited

6. Holiday leave to be carried over where 
paid leave not provided

In the opinion of an Advocate General, where a worker 
has not been provided with paid leave, untaken 
holiday leave should be carried over until they have 
the opportunity to exercise it and on termination of 
employment the worker should have the right to a 
payment in lieu of any leave that remains outstanding.  
It is unreasonable to expect a worker to take annual 
leave before they know whether they would be paid for 
it.

Background

Mr King worked for Sash Window Workshop Ltd 
(SWW) as a commission only salesman for 13 years.  
He was never paid for any holidays and when he was 
offered an employment contract under which he would 
be entitled to paid annual leave, he refused.  When he 
was dismissed, Mr King claimed for unpaid holiday pay 
and claimed that he had not taken his full annual leave 
entitlement each year because it would have been 
unpaid. 

The Tribunal awarded Mr King holiday pay for leave 
requested and taken in previous years as well as leave 
accrued but untaken in previous years. The EAT upheld 
SWW’s appeal against the Tribunal’s decision to award 
Mr King holiday pay in respect of leave accrued but 
untaken in previous years.  It held that Mr King had 
not been prevented by reasons beyond his control from 
taking annual leave (as required by the legislation) and 
that he had not suffered financially because he had 
worked during the periods he might have taken as 
annual leave. 
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Mr King appealed to the Court of Appeal which referred 
several questions to the European Court of Justice (ECJ).

What does this mean?

The ECJ has yet to make its decision in this case. The 
Court is not obliged to follow the Advocate General’s 
opinion, although in practice it generally does.

In the Advocate General’s opinion, employers must 
provide adequate facilities to allow workers to exercise 
their right to take paid annual leave. It is incompatible with 
EU law to require a worker to take annual leave before 
they are able to ascertain whether they will be paid for it. 
If a worker has not taken some or all of their annual leave 
because their employer refuses to pay them when they 
take such leave, the worker should be entitled to claim 
that they have been prevented from exercising their right 
to paid leave and that right carries over until the worker 
has the opportunity to exercise that right.  The Advocate 
General’s opinion was that, unless an adequate facility 
for the exercise of the right to paid annual leave has 
been provided, the right to paid leave can be carried over 
indefinitely.  

In the Advocate General’s opinion, a member state can 
only impose restrictions on the right to carry over annual 
leave if the employer has provided an adequate facility 
for employees to exercise their right to take paid annual 
leave. In Mr King’s case, the UK court will therefore need to 
decide if the offer of an employment contract providing for 
paid annual leave amounted to provision of an adequate 
facility.  If so, Mr King would only be entitled to payment in 
lieu of annual leave up until that date.  If not, then Mr King 
would be entitled to payment in lieu of untaken leave for 
the entirety of his employment.  The Advocate General’s 
opinion was that restricting the period he could carry 
over leave to 18 months following the end of the holiday 
year in which it accrued would not be compatible with the 
Working Time Directive.

What should employers do?

If the ECJ follows the Advocate General’s opinion then 
this could have significant implications for employers, 
particularly for gig economy workers who may have been 
treated as self-employed but are in fact workers who 
should have been entitled to accrue annual leave.  Such 
employers could be required to pay large amounts to 

workers on termination in lieu of both unpaid holiday they 
have taken and holiday they have been discouraged from 
taking because it would have been unpaid.

This case only deals with the situation where workers 
have not taken annual leave because they have been led 
to believe that it will not be paid.  Where workers have 
already taken leave but not been paid for it, the usual 
limitation period for deduction from wages claims would 
apply (i.e. the claim must be brought within three months 
of the deduction or the last in the series of deductions, 
and a gap of more than three months between deductions 
will break a series.

We will now wait to see if the ECJ follows the Advocate 
General’s opinion in this case.

Case reference: King v The Sash Window Workshop Ltd

7. Working Time Directive guidance

The European Commission has published an 
Interpretative Communication on the Working Time 
Directive, which is implemented in the UK by the Working 
Time Regulations1998. 

Interpretative Communications are not binding on member 
states or the European Court of Justice, but they offer 
guidance.  Decisions of the European Court of Justice 
remain the only binding authority.

This Communication seeks to collate and summarise the 
European Court of Justice’s case law on the Working 
Time Directive. It also sets out the Commission’s views 
on areas of the Working Time Directive where there is 
currently no settled view or case law.

Find out more
Please contact us to discuss your requirements or to find 
out more.
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