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1. Auto enrolment duties for new businesses

New businesses which start up from October 2017 will 
have instant pension duties once they take on a member 
of staff. This means that they will need to put pension 
plans in place alongside all the usual tasks associated 
with setting up a business.

New businesses who become an employer for the first 
time on or after 1 October 2017 won’t have a staging date 
but will instead have auto enrolment duties from their 
‘duties start date’. The duties start date is the first day 
the first member of staff starts working for the business. 
This means that as soon as they employ someone the 
business will have to comply with their duties straight 
away.

The Pensions Regulator will write to employers to tell 
them what they need to do and by when. It has also 
launched a new online suite of information and tools for 
new businesses.

http://www.thepensionsregulator.gov.uk/en/employers/
employing-staff-for-the-first-time.aspx#howwilliknow

2. Sleep-in workers and the MNW
The Employment Appeal Tribunal (EAT) has heard 
appeals relating to 3 cases where the question was 
whether employees who sleep-in (in order to carry 
out duties if required) engage in ‘time work’ for the full 
duration of the sleep-in shift or whether they are working 
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for National Minimum Wage (NMW) purposes only when 
they are awake to carry out any relevant duties. 

What does this mean?
In the first case, a carer had nine hour sleep-in shifts. 
She was not allocated any specific tasks during these 
shifts and could sleep. However, there was a continuing 
obligation throughout the night during which she had sole 
responsibility for keeping a listening ear and using her 
professional judgment and detailed knowledge to decide 
when she should intervene. The EAT held that during 
the sleep-in shift she was performing time work and was 
entitled to the NMW. Factors that were relevant in this 
case included the employer’s legal obligation to have 
someone on the premises, the responsibility on the carer 
throughout the sleeping shift to remain present throughout 
(whether asleep or not) and to keep a listening ear and 
exercise her professional judgment to determine whether 
or not to intervene, and if intervention was necessary to 
do so straight away. 

In the second case, a couple were employed by way of 
a joint appointment as a receptionist/ warden team. They 
lived on site at the caravan park where they worked and 
were required to remain on site when they were on call. 
They were only paid a call out payment whilst on call 
during the night. The EAT allowed an appeal against 
the Tribunal’s decision that, as they were at home, they 
were only entitled to be paid the NMW at times when 
they were actually working, on the basis that the Tribunal 
had identified no particular factors that emerged from 
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its findings of fact as to the contract and the nature of 
the engagement the employees undertook that led to its 
conclusion. The Tribunal did not expressly address the 
employer’s purpose in employing the employees and 
whether they were required to be present throughout 
the shift to fulfil an obligation of the employer to provide 
services to its customers on a 24/7 basis. Nor did it 
expressly address the extent of their responsibilities 
during the sleep-in shift.  The case has been remitted to a 
fresh Tribunal for a rehearing.

In the third case, there were two types of night worker. The 
waking night worker had the primary responsibility for the 
service user and was required to be awake at all times to 
support the service user and if necessary to perform other 
household duties. The waking night worker was paid at 
the contracted rate of pay. The sleep-in night worker was 
employed to assist with any emergency that might arise 
but was not required to be awake and was provided with 
facilities for sleeping. It was a requirement for the sleep-in 
worker to be on the premises at all times during the sleep-
in shift. The sleep-in night worker was paid £25 for each 
nightshift. The Tribunal held that the sleep-in night worker 
was entitled to the NMW and, although the EAT dismissed 
the appeal, it said that it should not be assumed that the 
requirement to be present throughout the sleep-in shift 
was determinative and it was necessary to look at all of 
the facts.

What should employers do?
Employers who employ sleep-in workers need to be aware 
of the factors that are taken into account in determining 
whether to pay the NMW for the duration of the sleep-in 
shift. No single factor is determinative and the relevance 
and weight of particular factors will vary with and depend 
on the context and the circumstances of a particular case.

Case reference: Focus Care Agency Limited v Roberts; 
Frudd v The Partington Group; Royal Mencap Society v 
Tomlinson-Blake

3. Criminal records disclosure scheme 
needs revising

The Court of Appeal has held that the revised scheme for 
disclosure of criminal records requires further refinement 

for it to be in accordance with the law and not in violation 
of an individual’s right to a private life.

What does this mean?
The Court of Appeal said that there had to be a mechanism 
for weighing the nature of the offence, the lapse of time 
and the relevance of the data to the employment sought. 
Disclosures, it said, need to be proportionate and linked 
to the protection of the public and therefore necessary in 
a democratic society. 

It is now for Parliament to devise the details of a revised 
scheme to prevent repeated challenges to the current 
scheme.

Case reference: R (on the application of P) v The Secretary 
of State for the Home Department 

4. Asperger’s woman disadvantaged by 
multiple choice test

The Employment Appeal Tribunal (EAT) has held that a 
job applicant with Asperger’s syndrome suffered disability 
discrimination by virtue of having to undergo a multiple 
choice test.

Background
Ms Brookes has Asperger’s syndrome and applied to be 
a trainee lawyer.  She was required to carry a multiple 
choice test based on situational judgement and she 
asked if an adjustment could be made to the format of 
this test (to provide short narrative answers instead).  The 
prospective employer refused to make any adjustment.  
Ms Brookes took the test and scored 12 out of 22.  The 
pass mark was 14 and therefore she did not proceed 
to the next stage. She brought disability discrimination 
claims based on indirect discrimination and a failure to 
make reasonable adjustments.

What does this mean?
The EAT held that Ms Brookes had been discriminated 
against.  Medical evidence supported the conclusion 
that she was put at a disadvantage by having to sit the 
multiple choice test.  As no alternative theory had been 
put forward about why she had failed to achieve the 
pass mark, the Tribunal was entitled to conclude, on the 
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Allowing Ms Brookes to provide short written answers 
might have presented logistical problems, namely extra 
expense and introducing the need for a subjective 
assessment of a test which was designed to be marked 
by a computer. However, these inconveniences to the 
employer did not outweigh the factors on Ms Brookes’ 
side and therefore the employer could not succeed with a 
justification argument.

What should employers do?
This case will be of interest to employers who use 
psychometric testing for applicants.  These tests are 
designed to ensure a level playing field and eliminate 
human bias, but this does not necessarily mean that they 
are not discriminatory.  Employers may be expected to 
allow extra time or adjust their chosen method of testing in 
cases where a disabled applicant asserts that the method 
of testing puts them at a disadvantage. 

Case reference: The Government Legal Service v Brookes

5. New resources launched by the ICO for 
the health sector

The Information Commissioner’s Office has launched 
new resources aimed at improving records management 
in the health sector

https://ico.org.uk/for-organisations/improve-your-
practices/health-sector-resources/

The resources were launched in response to ICO audits 
in a broad range of health organisations.  These audits 
identified shortcomings in the sector including lack of 
information asset registers or nominated information 
asset owners, issues with logging, tracking, movement 
or security of paper records, data posted or faxed to 
incorrect recipients and lost or stolen paperwork. In many 
instances data breaches were found to be caused by 
basic mistakes when organisations moved premises or 
their staff moved homes. 

https://iconewsblog.wordpress.com/2017/03/29/garages-
new-homes-and-old-offices-the-records-management-
mistakes-that-put-health-records-at-risk/ 

These resources include practical tools that data protection 
officers, records managers and information governance 
specialists can use to help educate colleagues on how to 
ensure they are operating in line with the Data Protection 
Act. The resources aim to provide practical support and 
the tools to improve records management in the health 
sector. The resources include training videos, posters and 
case studies.

6. Social media dismissal was fair

An Employment Tribunal has held that an employee who 
made derogatory comments relating to her employer on 
her Facebook page was neither unfairly nor wrongfully 
dismissed despite the fact that she had 17 years’ service 
before her dismissal and had a clean disciplinary record.

Background
After her company announced that they may be moving 
premises, Mrs Plant posted comments on her Facebook 
page stating “bloody place, I need to hurry up and sue 
them”.  She was invited to a disciplinary hearing where 
she stated in her defence that she did not realise her 
Facebook page was linked to her employer’s technology 
and she did not believe the comment was aimed at the 
company.  She was dismissed and on appeal argued 
that this was unfair given her length of service, clean 
disciplinary record and lack of computer literacy.  Her 
dismissal was upheld and she claimed unfair dismissal.

What does this mean?
The Tribunal held that the dismissal was within the range 
of reasonable responses and therefore fair.  The company 
had a clear social media policy, which amongst other 
things contained a non-exhaustive list of the sort of things 
that employees should not be doing, including placing 
comments online that could damage the reputation of 
the company.  The policy reminded employees that 
conversations between friends on Facebook are not truly 
private and can still have the potential to cause damage, 
stated that any breach of the policy would be taken 
seriously and may lead to disciplinary action and that 
serious breaches would be regarded as gross misconduct 
and may lead to summary dismissal. 

Mrs Plant’s Facebook profile was linked to the company 

https://ico.org.uk/for-organisations/resources-and-support/health-sector-resources/
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in that her profile named her employer and stated her 
job title. Other employees had seen the comments, were 
upset about the contents and had raised their concerns 
with her team leader. 

Mrs Plant accepted that she had breached the policy, the 
company had reasonable grounds to believe that she 
had committed misconduct and there was a reasonable 
investigation. This meant that the decision to dismiss was 
within the range of reasonable responses even though 
it may have been seen as harsh given Mrs Plant’s long 
service and clear record. 

What should employers do?
This case emphasises the need for a clear social media 
policy.  Although this dismissal was found to be fair, 
employers still need to carefully consider mitigating 
factors such as long service and a clean disciplinary 
record before they make a decision to dismiss.

Case reference: Plant v API Microelectronics Limited
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