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1. Notice of termination took effect when 
employee received letter personally
The Court of Appeal has held that, in the absence of an 
express term, contractual notice of termination takes 
effect when the employee personally takes delivery of the 
letter containing the notice. 

Background

Ms Haywood was made redundant by Newcastle Primary 
Care NHS Trust.  The key issue in the case was when 
she received her contractual notice of 12 weeks.  If her 
date of termination was before her 50th birthday on 20 
July 2011 then she received a lower pension than if her 
notice period expired on or after her 50th birthday.  Notice 
of termination therefore needed to have been given by 26 
April 2011 in order for the lower pension to be payable.

On 20 April 2011, the Trust sent a letter to Ms Haywood by 
recorded delivery terminating her employment by giving 
her 12 weeks’ notice. Ms Haywood was on holiday so the 
letter was collected from the post office by her father-in-
law and left at her home on 26 April 2011. Ms Haywood 
returned from holiday and read the letter on 27 April 
2011.  The letter was also sent by email to Ms Haywood’s 
husband’s email address and was read by him on 27 April 
2011.

What does this mean?

The Court of Appeal held that, in the absence of an 
express contractual term specifying when a notice of 
termination is effective, the notice takes effect from the 
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date it is received by the employee, in the sense of them 
having personally taken delivery of the letter containing 
the notice. 

The notice sent by email was not effective as it was sent 
to Ms Haywood’s husband’s email address and she had 
not given permission to the Trust to send communications 
to her at this email address.

What should employers do?

Given the uncertainty of the postal system, employers 
should where possible give any letter containing notice of 
termination to employees in person.  The date when the 
employee received the letter is then not in question.  It is 
worth noting that it is not necessary for the employee to 
read the contents of the letter, what is important is that 
they have taken delivery of the letter personally.
Case reference: Newcastle upon Tyne NHS Foundation 
Trust v Haywood

2. Gender pay gap reporting guidance
ACAS and the Government Equalities Office have 
published the final version of the non-statutory guidance 
on the new gender pay gap reporting requirements.

The final version contains the following clarifications:

Partners and LLP members

Partners, where they would usually also be considered 
employees, should be included to establish the overall 
employee headcount, but should not be included as part 
of the calculations. This means that firms and LLPs will not 

http://www.ACAS.org.uk/media/pdf/m/4/Gender_Pay_Reporting_GUIDE3.pdf
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have to include the earnings of their partners or members 
(including salaried partners and members) in their gender 
pay gap or gender bonus gap calculations.

Groups of employers

Each legal entity within a group must report separately 
on its gender pay gap and gender bonus gap. However, 
a corporate group may voluntarily publish details of the 
overall gender pay gap information across the group.

As long as the legally required calculations are clearly 
provided, employers can enhance their reports as they 
wish on a voluntary basis where they consider this 
informative and appropriate. Larger employers may find 
it useful to break down their calculations further than 
required by the regulations. This may be helpful where 
they are operating in a number of different sectors, or 
where the jobs and levels of pay/bonus are not obviously 
comparable.

Casual workers and contractors

The guidance confirms that employees who receive no pay 
at all during the relevant pay period should be excluded 
from the gender pay gap calculations (although they 
would be included in the overall employee headcount). 

Where there are self-employed contractors that meet the 
wide definition of employment under section 83 of the 
Equality Act 2010, they must be included in the employee 
headcount.  They must also be included in the gender pay 
and bonus calculations where the employer has the data 
needed to carry out these calculations. 

Ordinary pay

The guidance now states that allowances earned during 
paid overtime hours should be excluded from ‘ordinary 
pay’. Regarding backdated pay, the guidance now clarifies 
that if an employee receives a pay award or allowance in 
the relevant pay period backdated to January, only the 
amount attributable to the relevant pay period should be 
included.

The guidance also clarifies that recruitment and retention 
payments made at the start of employment, which are 
more in the nature of a bonus than an ongoing allowance, 
should be treated as incentive payments falling within 
bonus pay rather than as allowances falling within 
ordinary pay. Including sign-on bonuses or buyouts within 

ordinary pay would mean that they would be included 
in the calculation of the gender pay gap if paid in the 
relevant pay period, but not otherwise. It is, therefore, 
more appropriate to treat these amounts as bonus pay.

Pension contributions

Where an employer contributes to a pension by means of 
a salary sacrifice scheme, the guidance now states that 
the employee’s gross salary after the reduction should be 
used. This means that pension contributions are excluded 
from the gender pay calculations where they are paid by 
salary sacrifice. 

Bonuses

The guidance covering bonuses has been expanded to 
include long service awards with a monetary value (cash, 
vouchers or securities). These should be included in the 
definition of bonus pay.  However, any other type of non-
monetary award, such as extra annual leave, is instead to 
be treated as a benefit in kind and excluded.

The guidance also states that when valuing bonuses paid 
in securities, where the securities provided to employees 
do not give rise to a charge to income tax at all (for 
example, as part of a share incentive plan where shares 
are kept for a certain period of time), they will not be 
included in bonus pay. 

Definition of full-pay relevant employee

The guidance clarifies how the definition of full-pay 
relevant employee is intended to work if employees are 
being paid less than their usual basic pay or piecework 
rate, or nil, during the relevant pay period, as a result of 
being on leave.  These employees are not full-pay relevant 
employees. Employees who receive no pay at all during 
the relevant pay period, whether or not this is as a result 
of being on leave, should be excluded from the gender 
pay gap calculations.

Calculating weekly working hours

The guidance now states that employees should be 
treated as having normal weekly working hours if they 
have the same contractual hours each week, even if 
they often work additional unpaid hours. For this type of 
employee, weekly working hours will be the contractual 
hours, not the actual hours worked. 
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Calculating weekly working hours

The guidance now states that employees should be 
treated as having normal weekly working hours if they 
have the same contractual hours each week, even if 
they often work additional unpaid hours. For this type of 
employee, weekly working hours will be the contractual 
hours, not the actual hours worked. 

3. Poor attitude to change can amount to 
gross misconduct
The Court of Appeal has held that an employee’s poor 
attitude to organisational change can amount to gross 
misconduct.

Background

Ms Adeshina was in a management position and was 
dismissed having failed to cooperate with, support or lead 
a change in the service in which she worked.  This included 
at least one instance of unprofessional behaviour at a 
meeting.  Ms Adeshina claimed, amongst other things, 
unfair dismissal arguing that her misconduct did not justify 
dismissal.

What does this mean?

The Court of Appeal held that the Tribunal was entitled 
to find that Ms Adeshina’s poor attitude to organisational 
change had, on the facts of the case, amounted to gross 
misconduct and a fundamental breach of contract.  Her 
claim for unfair dismissal therefore failed.  

What should employers do?

Whether an employee’s poor attitude amounts to gross 
misconduct will depend on the facts of each particular 
case. In this case, Ms Adeshina had been in a managerial 
position and had been involved in leading the project 
to alter the way in which services were provided. Her 
unwillingness to cooperate and lead the project led to 
misconduct justifying her dismissal.

Case reference: Adeshina v St George’s University 
Hospitals NHS Foundation Trust and others

4. Status of EU nationals in the UK
Following the triggering of Article 50, the Home Office has 
published a landing page which contains information for 
EU nationals living in the UK. This page will be updated 

with the latest information about the status of EU nationals 
in the UK as the Brexit negotiations progress.

The Home Office has also published information on what 
UK nationals travelling and living in Europe need to know. 

UK Visas and Immigration has also updated its form and 
guidance for EEA or Swiss nationals (and non-EEA or 
non-Swiss family members of EEA or Swiss nationals) 
on applications for a document certifying permanent 
residence (or a permanent residence card) in the UK.

5. Auto enrolment: updated guidance
The Pensions Regulator has updated its detailed guidance 
notes relating to auto enrolment. 

Changes have been made to reflect the new qualifying 
earnings thresholds for the 2017/2018 tax year and the 
expansion of the statutory exceptions to include the latest 
forms of tax protection.

Guidance note 3b (Transitional period for schemes with 
defined benefits) now explains the steps that will be 
required later in the year by employers who chose to take 
advantage of the transitional period for defined benefit 
and hybrid schemes, which runs until 30 September. The 
guidance states that, even where postponement is used, 
the auto-enrolment process for any eligible jobholders 
must be completed by 11 November 2017.

Guidance note 4 (Pension schemes) has been updated 
with new content relating to the forthcoming increase in 
mandatory minimum contributions to defined contribution 
schemes taking effect in April 2018. The new content 
provides a summary of the relevant considerations for 
employers, including whether formal rule amendments 
and consultation with affected employees are required. 

Guidance note 2 (Getting ready) is expected to be updated 
shortly.

6. Pre-pack sales: transfer of employees
Employees will transfer under the Acquired Rights 
Directive following a pre-pack sale aimed at rescuing all 
or part of an insolvent business as a going concern.  This 
is the opinion of an Advocate General prior to the decision 
of the European Court of Justice (ECJ).  The ECJ is not 
obliged to follow the Advocate General’s opinion, although 
in practice it generally does.

https://www.gov.uk/guidance/status-of-eu-nationals-in-the-uk-what-you-need-to-know
https://www.gov.uk/guidance/advice-for-british-nationals-travelling-and-living-in-europe.
https://www.gov.uk/government/publications/apply-for-a-document-certifying-permanent-residence-or-permanent-residence-card-form-eea-pr#history
https://www.gov.uk/government/publications/apply-for-a-document-certifying-permanent-residence-or-permanent-residence-card-form-eea-pr#history
http://www.thepensionsregulator.gov.uk/doc-library/automatic-enrolment-detailed-guidance.aspx
http://www.thepensionsregulator.gov.uk/doc-library/automatic-enrolment-detailed-guidance.aspx
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Further, the exclusion of the Acquired Rights Directive is 
only justified where the aim of the procedure at issue is 
the liquidation of assets, rather than the continuation of 
the business as a going concern.

The Advocate General’s opinion, if followed by the ECJ, 
would broadly confirm the approach taken in the UK by 
the Court of Appeal in a similar case where it was held that 
all forms of administration (including pre-packs) would fall 
within the definition of ‘relevant insolvency proceedings’ 
rather than ‘bankruptcy or any analogous insolvency 
proceedings’.  This means that the automatic transfer 
principle and the protection from unfair dismissal under 
TUPE (which implements the Acquired Rights Directive in 
the UK) will apply.

Case reference: Federatie Nederlandse Vakvereniging v 
Smallsteps BV
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