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1. Employment status for tax online tool has 
been released by HMRC

HM Revenue and Customs has released an employment 
status for tax online tool.

The tool has been designed so that workers, organisations 
hiring a worker or agencies placing a worker, can find out 
whether the worker should be classed as employed or 
self-employed for tax purposes. 

The tool asks a series of questions about the worker’s 
responsibilities, who decides what work needs doing, who 
decides when, where and how the work is done, how the 
worker will be paid and whether the engagement includes 
any benefits or reimbursement for expenses. HMRC 
advises that answers should be given that best match the 
usual working practices of the engagement.

Once the questions have been answered, the tool 
gives the view of HMRC on whether the intermediaries’ 
legislation (known as IR35) applies to an engagement or 
whether a worker should pay tax through PAYE.

HMRC has said that it will stand by the result given unless 
a compliance check finds the information provided is not 
accurate. It has also said that it will not, however, stand 
by results achieved through contrived arrangements 
designed to get a particular outcome from the tool. This, 
it says, would be treated as evidence of deliberate non-
compliance which would lead to higher penalties.

This new tool can be used for current or future 
engagements in the private or public sector. HMRC 
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advises that the status of the role should be reassessed 
if there are changes to the engagement or the way the 
work is done.

The information inputted into the online tool is anonymous 
and will not be stored. However, those using the tool are 
able to print out their results for their own records.

2. Employment status guidance has been 
published by ACAS

ACAS has published new guidance on employment 
status, click here to read more.

The guidance aims to help employers and their staff 
understand the many different types of employment 
arrangements that exist in the modern workplace and 
their legal entitlements.

The guidance explains the three main types of employment 
status: employee, worker and self-employed and explains 
what basic entitlements they have. 

The new revised guidance includes a larger focus on 
people who are self-employed and umbrella companies 
following the publication of a review on modern 
workplaces, recent legal cases about employment status 
and the heightened focus on gig economy working.

3. Ban on headscarves could amount to 
indirect discrimination

The European Court of Justice (ECJ) has held that a 
prohibition on wearing an Islamic headscarf does not 

https://www.gov.uk/guidance/check-employment-status-for-tax
http://www.acas.org.uk/index.aspx?articleid=5071
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constitute direct discrimination based on religion or belief. 
However, it may constitute indirect discrimination.

Background

A Belgian company had a dress code banning employees 
from wearing visible signs of their political, philosophical 
or religious beliefs in the workplace.  Ms Achbita was 
banned from wearing an Islamic headscarf at work and 
was dismissed for refusing to abide by the company’s 
dress code by removing the headscarf.

What does this mean?

The ECJ held that a rule that prohibits all workers from 
wearing visible signs of political, philosophical or religious 
beliefs in the workplace does not amount to direct 
discrimination.  This is because the rule applies to all 
employees and no particular religion or belief is being 
treated differently.

However, the ECJ held that such a rule may constitute 
indirect discrimination if it is established that the apparently 
neutral obligation it imposes results, in fact, in people 
adhering to a particular religion or belief being put at a 
particular disadvantage, unless it is objectively justified by 
a legitimate aim.

The ECJ opined that the pursuit by an employer, in its 
relations with its customers, of a policy of political, 
philosophical and religious neutrality could be a legitimate 
aim.  This is particularly the case when the rule only 
applies to those workers who are required to come into 
contact with the employer’s customers.

What should employers do?

If employers wish to have a written policy prohibiting staff 
from wearing visible signs of their political, philosophical 
or religious beliefs in the workplace, such a policy should 
be applied and genuinely pursued in a consistent and 
systematic manner. 

Any prohibition should be limited to what is strictly 
appropriate and necessary and only cover staff who 
interact with customers. Where possible, if an employee 
objects to such a policy the employer should consider 
offering the employee a post not involving any visual 
contact with customers. 

Case reference: Achbita v G4S Secure Solutions NV

4. Occupational requirement cannot be a 
customer’s instruction

The European Court of Justice (ECJ) has held that a 
customer’s objection or instruction cannot be a genuine 
and determining occupational requirement. 

Background

In this French case, a customer objected to the employer’s 
services being carried out by a worker wearing an Islamic 
headscarf.  The employee was subsequently dismissed 
for refusing to remove her headscarf and the employer 
tried to justify this by using the concept of a genuine and 
determining occupational requirement.

What does this mean?

The ECJ held that a genuine and determining occupational 
requirement has to be objectively dictated by the nature 
of the job or the context in which it is carried out. It cannot 
cover subjective considerations, including an employer’s 
willingness to take account of the particular wishes of the 
customer.

Therefore, the employer’s dismissal of the employee was 
directly discriminatory on the grounds of her religion.  This 
was not a case, such as the Achbita case above, where 
the  employee’s dismissal was due to her not complying 
with a general internal rule, so whether the employer had 
a legitimate aim of pursuing a policy of neutrality with 
respect to its customers was not relevant.

What should employers do?

Employers should not be swayed by a complaint by a 
customer in such circumstances.

Case reference: Bougnaoui v Micropole SA 

5. Redundancy dismissal of part-time 
employee was unfair

The Employment Appeal Tribunal (EAT) has held that a 
part time employee who was made redundant following a 
restructuring exercise had been subjected to indirect sex 
discrimination, part-time worker detriment and had been 
unfairly dismissed.

Background

When Ms Lancaster returned from maternity leave it was 
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agreed that she could work four days a week from 9am 
to 5pm.  While it was agreed that there might be some 
flexibility around those times, Ms Lancaster needed to 
leave at 5pm to collect her daughter from nursery.  One 
aspect of Ms Lancaster’s work needed to be done after 
5pm because it was IT work that needed to be done after 
the end of trading.  It was agreed that Ms Lancaster could 
still leave at 5pm and could do this work from home.

A reorganisation of the department was then proposed, 
reducing the number of staff from three to two.  Ms 
Lancaster was unsuccessful in obtaining the manager 
role and did not apply for the engineer role because the 
job description stated that work would need to be done 
in the office after 5pm.  Ms Lancaster was subsequently 
made redundant and claimed unfair dismissal, sex 
discrimination and part time worker detriment.

What does this mean?

The EAT held that reneging on the agreement that Ms 
Lancaster could leave work at 5pm was less favourable 
treatment of which her part-time status was the 
predominant and effective cause.

It also held that, although the reorganisation was not a 
sham to get rid of Ms Lancaster, the rule that applied to 
the new role, namely the requirement to perform duties 
from the office after 5pm, put women, and Ms Lancaster 
specially, at a disadvantage and had not been justified. 
There had been no proper consideration of alternative 
ways of working, such as working from home. For these 
reasons, the dismissal had been tainted by indirect sex 
discrimination and was therefore unfair.

What should employers do?

Employers should note that the EAT found in this case 
that the requirement to undertake work after 5pm (the end 
of working hours) and to do so at the workplace rather 
than at home was a rule that creates a disadvantage 
more likely to be suffered by women given that they as 
a group are predominantly required to exercise childcare 
functions and collect children from nursery after work. 
Where possible, employers should try to allow female 
workers to exercise their childcare functions and allow 
them to collect their children from nursery at the end of 
the working day.

Case reference: Fidessa Plc v Lancaster
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