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1. What to expect in employment law in 2017
Employment law continues to develop and set out below 
is a summary of the changes you can expect in 2017.

National Minimum Wage and the National Living Wage
Starting in April 2017, future changes to the hourly rate 
of the National Minimum Wage and the National Living 
Wage will take place at the same time in April each year.

The National Living Wage (for workers who are aged 25 
and over) will rise from £7.20 to £7.50 per hour on 1 April 
2017.

The National Minimum Wage for workers aged at least 21 
but under 25 will rise from £6.95 to £7.05 per hour in April 
2017. The rate for workers who are aged at least 18 but 
under 21 will rise from £5.55 to £5.60 per hour, the rate 
for workers aged 16 or 17 will rise from £4 to £4.05 per 
hour, and the apprentice rate will increase from £3.40 to 
£3.50 per hour. The accommodation offset will increase 
from £6 to £6.40.

Gender pay gap reporting

Employers’ duties under gender pay gap reporting will 
commence on 5 April 2017. The reporting requirements 
will apply to employers with 250 or more employees and 
employers will have 12 months to publish their report. 
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Apprenticeship levy

On 6 April 2017, an apprentice levy is to be introduced. 
Large employers (those who have an annual wage bill of 
more than £3 million) will have to pay a levy of 0.5% of 
their wage bill to fund apprenticeships. 

Tax-free childcare scheme

A ‘tax-free’ childcare scheme is to be introduced in early 
2017. Families where both parents work and each parent 
earns more than £115 per week but less than £100,000 
per year will be eligible. For every 80p they pay into an 
online childcare account, the Government will top up an 
extra 20p, up to a total of £10,000.  

Pensions - auto-enrolment

The automatic enrolment earnings trigger for 2017/18 will 
remain fixed at £10,000. The qualifying earnings band will 
be between £5,876 and £45,000. 

Statutory pay

The Government plans to increase statutory sick, 
maternity, paternity, shared parental and adoption pay 
from 2 April 2017 as follows:

• Statutory sick pay (SSP) - £89.35 per week
• Statutory maternity pay (SMP) (and maternity 

allowance) - £140.98 per week
• Statutory paternity pay (SPP) - £140.98 per week
• Statutory shared parental pay (ShPP) - £140.98 per 

week 
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• Statutory adoption pay (SAP) - £140.98 per week

Tier 2 migrant workers

In April 2017, the salary threshold for sponsoring 
experienced workers under Tier 2 of the points-based 
system increases to £30,000. An immigration skills 
charge will also be introduced in April 2017 which will 
mean that employers that employ migrant workers under 
Tier 2 will be subject to a levy of £1,000 per certificate of 
sponsorship per year. 

2. Illegal Working Compliance Orders 
Regulations 2016
On 1 December 2016, the Illegal Working Compliance 
Orders Regulations 2016 came into force.

The Regulations introduce new powers to deal with 
businesses that repeatedly flout the law by employing 
illegal workers. The intention is that the new powers will 
be used in the most serious cases, where previous civil 
or criminal sanctions have failed to change employer 
behaviour. 

The Regulations give immigration officers the power to 
close premises for up to 48 hours where an employer (or 
a connected person) has previously committed criminal 
or civil immigration offences or has failed to pay an 
immigration penalty, and that employer is again found to 
be employing a person without the right to work in the UK.

Once a closure notice has been issued, an application 
will be made to the court for an illegal working compliance 
order, unless the closure notice is cancelled. 

The compliance order may extend the period of prohibited 
or restricted access to the premises or make any order the 
court considers appropriate to prevent the employer from 
employing an illegal worker. This could include ordering 
the business to perform right to work checks to ensure that 
illegal workers are not employed, requiring the employer 
to produce evidence of right to work documentation to 
immigration officers or permitting immigration officers to 
enter the premises to ensure the employer is complying 
with illegal working rules. 

3. Language requirements Code of Practice 
in force
A statutory Code of Practice on the language requirements 
for public sector workers in customer-facing roles came 
into force on 22 December 2016, read more here. 

On 21 November 2016, a requirement that workers in 
the public sector in customer-facing roles speak fluent 
English (and/or Welsh for public authorities in Wales) was 
introduced.  In determining how to comply with the duty, 
public authorities are required to have regard to this new 
Code of Practice.

The requirement applies to public authorities in England 
and to public authorities in Wales, Scotland and Northern 
Ireland exercising functions relating to non-devolved 
matters. The language requirement also applies to agency 
workers where the public sector body is the hirer.

Reference: Code of Practice (English Language 
Requirements for Public Sector Workers) Regulations 
2016

4. No discrimination or harassment 
where there was a religious occupational 
requirement
The Employment Appeal Tribunal (EAT) has held that it was 
not direct sexual orientation or marriage discrimination, or 
sexual orientation harassment for a Bishop to refuse to 
grant the required qualification for a Priest to take up a 
position as a hospital chaplain because he had entered 
into a same sex marriage.

What does this mean?

The Bishop’s refusal to grant the required qualification 
was because the Priest had married his same sex partner 
and was, therefore, potentially discriminatory. However, 
the religious occupational requirement exception in the 
Equality Act 2010 applied in this case. The employment 
was for the purposes of an organised religion and the 
requirement to not be married to a person of the same 
sex complied with the doctrine of the Church of England 
(which had opposed the legislation allowing same sex 
couples to marry).

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/573013/english_language_requirement_public_sector_workers_code_of_practice_2016.pdf
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Although the EAT accepted that the conduct was 
unwanted and created an adverse environment for the 
Priest, the EAT held that there had not been any unlawful 
harassment.  Given that the religious occupational 
requirement exception applied, if the Bishop could not 
make and communicate the decision without committing 
unlawful harassment, that ‘would create an inherent 
contradiction in the statute’. Also this was not a case 
where the Bishop’s decision had been unexpected. The 
Priest had been made aware, before he got married, that 
his marriage would mean that he would not be seen as in 
‘good standing’ within the Church of England.

What should employers do?

It is rare for the religious occupational requirement to 
be successfully applied and permission may be given 
to appeal to the Court of Appeal if such an application is 
made in this case.  Employers seeking to rely on one of 
the limited occupational requirement exceptions set out in 
the Equality Act 2010 should consider this carefully and 
take proper legal advice.

Case reference: Reverend Canon Pemberton v Former 
Acting Bishop of Southwell and Nottingham

5. Whistleblowing: legal obligation needs to 
be identified where breach alleged
The Employment Appeal Tribunal (EAT) has held that, 
where it is alleged that there has been a breach of a 
legal obligation in relation to a whistleblowing claim, it is 
necessary to identify the source of the legal obligation. 

Background

Ms Korshunova was employed by Eiger Securities as a 
sales executive.  Mr Ashton was the Managing Director 
of the company.  Ms Korshunova challenged Mr Ashton 
about his use of her computer screen to have live chats 
with traders at client banks without identifying himself 
to her clients.  Mr Ashton subsequently informed Ms 
Korshunova that if she changed her password without 
telling him, this would be gross misconduct.

Three of Ms Korshunova’s clients were subsequently 
taken away from her and, following some errors, she was 
invited to disciplinary hearing for poor performance.  She 

was suspended and closed her computer before she left 
resulting in a further disciplinary charge against her (i.e. 
changing her password without authorisation).  

Ms Korshunova was dismissed for gross misconduct 
and claimed that she had made a protected disclosure 
(when she told Mr Ashton not to have live chats with her 
clients without identifying himself).  She claimed that she 
had been subjected to a detriment when her clients were 
taken away from her and that she had been automatically 
unfairly dismissed.

What does this mean?

The EAT held that, although Ms Korshunova had disclosed 
information, the Tribunal had failed to identify the legal 
obligation that she believed had been breached.  It held 
that the identification of the legal obligation does not need 
to be detailed or precise but it has to be more than a belief 
that certain actions were wrong.  Ms Korshunova had 
referred to her belief that the company must be in breach 
of some industry guidance or rules but the Tribunal had 
failed to consider whether these gave rise to any legal 
obligation and, if so, how Mr Ashton had failed to comply 
with it.

What should employers do?

Whistleblowing is a complex area of law and this case 
makes it clear that employees must clearly identify the 
legal obligation they believe has been breached (for 
example, by reference to a statute or a regulation).  

Case reference: Eiger Securities LLP v Korshunova

6. Employer was not vicariously liable for 
assault on employee by Managing Director
The High Court has ruled that an employer was not 
vicariously liable for a violent assault by its Managing 
Director on an employee at an impromptu drinking session 
after its Christmas party. 

Background

Following the company’s Christmas party, approximately 
half the employees including the Managing Director and 
the sales manager went for a drink at the hotel where 
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some of the employees were staying.  The company paid 
for taxis to the hotel (as it did for all party guests) and 
there was an expectation that some or all of the bar bill 
would be met by the company.

Late into the evening, when discussing a work matter, the 
Managing Director lost his temper and began lecturing the 
employees on how he owned the company and he made 
the decisions.  When the sales manager challenged him 
in a non-aggressive way, the Managing Director swore at 
him and punched him, knocking him to the floor where 
he fractured his skull and became unconscious.  Severe 
brain damage was caused and it was established that it 
was unlikely that the sales manager will work again.

The sales manager brought a claim against the company 
on the basis that it was vicariously liable for the Managing 
Director’s conduct.

What does this mean?

The High Court held that the Managing Director could 
not be said to be acting in the course of his employment 
and therefore the company was not vicariously liable 
for his behaviour.  The behaviour took place not at the 
company’s Christmas party but at an ‘impromptu drink’ at 
the hotel afterwards and the latter was not a ‘seamless 
extension’ of the former.  

The Court held that the mere fact that the assault had 
followed a discussion of work matters did not mean that 
it was necessarily ‘in the course of employment’. The 
Court said that the incident had arisen in the context of 
‘entirely voluntary and personal choices’ by those present 
to engage in a heavy drinking session.

What should employers do?

Employers may be able to escape liability in such 
circumstances but it will depend on the facts of a particular 
case. The Court will look at whether there is sufficient 
connection between the position in which the employee 
was employed and the wrongful conduct to make it right 
to hold the employer liable.  It will also look at the extent to 
which the employer has created the material risk of harm 
and the time and place where the incident took place.  

However, an employer is not automatically liable for an 
assault that takes place in working hours nor automatically 
free from liability just because it occurred outside work.  
Each case will depend on its own facts.  The Court in 
this case put more emphasis on the time and place of 
the discussion rather than the content of that discussion 
(which was work related).  However, employers should 
exercise caution as this decision does not change the 
law, nor does it establish that post-Christmas party drinks 
are outside the scope of employment for vicarious liability 
purposes in every case.

Case reference: Bellman v Northern Recruitment Limited 

Find out more
Please contact us to discuss your requirements or to find 
out more.
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