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WORKERS ON LONG-TERM SICK LEAVE DO NOT ACCRUE ANNUAL LEAVE INDEFINITELY

In 2009 we reported on two high-profile decisions by the European Court of Justice (“ECJ”) dealing with the relationship between long-term sick leave and holiday rights. The case of Stringer confirmed that workers on sick leave must continue to accrue holiday rights and that workers can elect to take “holiday” during their sick leave. The subsequent case of Pereda further confirmed that workers who are unable or unwilling to take “holiday” during sick leave can take it following their return to work, even if this means carrying-over holiday entitlement into the next leave year.

However, these cases were decided under the European Working Time Directive (“Directive”) whereas workers in Great Britain derive their rights to annual leave from the Working Time Regulations 1998 (“WTR”), which implements the Directive. Employment Tribunals have so far struggled to interpret the WTR in line with the Stringer and Pereda decisions, as the WTR prevent carry-over of holiday from one leave year to the next. As a result the Government has proposed amending the WTR to allow the carry-over of holiday for workers on long-term sick leave. This proposal was contained in the Consultation on Modern Workplaces which closed on 8 August 2011 and the Government’s response is awaited. In the meantime, Employment Tribunals are likely to continue interpreting the WTR creatively to give effect to these decisions.

We have therefore advised employers that the prudent approach will be to allow workers who have been off sick, and therefore unable to take holiday, to carry-over holiday at the end of the holiday year until they return to work. It is, of course, recognised that this could have significant ramifications for employers, as a worker’s sick leave could potentially span a number of leave years effectively accumulating a nest egg of “holiday” accrual. Therefore, to mitigate the impact of this, employers should always be astute to minimise extended periods off work by actively managing workers on long-term sick leave to encourage a return to work at the earliest opportunity. Workers can also be “invited” (not compelled) to take their holiday during their sick leave, which may be particularly attractive to a worker if both contractual and statutory entitlements to sick pay have been exhausted.

However, following the recent decision of the ECJ in the case of KHS AG v Schulte, employers now also have the option of limiting the period for which a worker on long-term sick leave can carry-over their accrued holiday entitlement. In this case, the ECJ held that the Directive does not require that workers on long-term sick leave retain a year’s holiday entitlement (or, indeed, a right to a payment in lieu on termination in respect of such entitlement) indefinitely. The ECJ considered that there must come a time when one of the purposes of the leave (to give the employee a break from work) can no longer be met. The ECJ therefore decided in this case that it was lawful under the Directive to time-limit the carry-over of holiday in cases of sickness to 15 months after the end of the relevant leave year.

Continued...

Unfortunately, the Schulte decision does not answer whether a shorter or longer period of carry-over may be appropriate in some cases. The ECJ suggested that the carry-over must be substantially longer than the leave year. The Advocate General had previously said in her opinion that 18 months should be used as a “guideline” and that a period of 6 months would be insufficient. We are therefore left with a conundrum of between 12 and 18 months for an appropriate period of carry-over. This is something the Government will need to address when formulating their response to the Consultation on Modern Workplaces.

In the meantime, employers wishing to protect themselves from the accumulation of very long periods of leave will need to take a view on how to proceed. Until such time as the Government provides further guidance, it is considered that Employment Tribunals will follow the decision of the ECJ in Schulte. The prudent approach will therefore be for employers to limit carry-over to 15 months after the end of the leave year (effectively giving workers up to 2 years and 3 months to use a year’s leave entitlement). If the holiday is not taken during this period it will be lost. However, employers considering introducing a carry-over limit of 15 months (or such other period deemed appropriate) will need to consider very carefully whether they will be seeking to vary their worker’s contract terms or if this will simply be a change of policy….
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