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Agency Workers Regulations: Coming Soon
The Agency Workers Regulations 2010, in force from 1 October 2011, give unprecedented new rights to agency workers.  Hiring employers (“hirers”) and employment businesses (“agencies”) should ensure that they are up to speed with the new rights as both can incur liabilities under the new law.

Application
The Regulations apply to agencies that introduce individuals to hirers for temporary work only. However, the definition of “agency worker” is wide enough to cover most agency worker set-ups, save it will not include:

· The genuinely self-employed

· Those employed on managed service contracts (e.g. cleaning/catering contracts where the worker is under the direction of the contractor)

· In-house temporary staffing banks

· Those on secondment

The right to “Equal Treatment”
Under the Regulations, following completion of a “12 week qualifying period”, an agency worker will be entitled to the same “basic working and employment conditions” as their permanent counterparts at the hirer. This right is restricted to terms and conditions relating to:

· Pay (including overtime, shift allowances, bonus or commission payments for individual performance and vouchers which have a monetary value, e.g. luncheon vouchers, eye test vouchers)

· Working time, night work, rest periods and breaks

· Annual leave
The Regulations are not retrospective and so the qualifying period accrues from 1 October 2011. Certain types of absence will pause or keep the qualifying period running and therefore the 12 weeks do not need to be consecutive. Also, a change in agency by the worker during the assignment will not break continuity and service will continue to accrue.

Other rights under the Regulations apply from day one of the worker’s assignment. These are the rights to be informed of any vacant posts and the right to access any shared facilities, e.g. canteens and crèches. Liability for failing to provide these rights lies with the hirer.

Contentious issues for hiring employers
It is considered that hiring employers will need to be alert to the following issues:

· Bonus payments and the question of whether an agency worker is entitled to one.
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The key question for consideration is whether or not the payment is directly attributable to the amount and quality of the work that the agency worker has done, such as commission payments linked to sales and a bonus payable to staff on meeting individual performance targets
The hirer will need to share the standard of the agency worker’s performance with the agency. If bonus payments are awarded in the framework of a performance appraisal system, hirers may be well advised to detail in any relevant documentation that the agency worker is being included in the appraisal process by reason of the Regulations only.

Rewording bonus schemes to make receipt conditional on, for e.g. length of service at the date of payment, may be a way around the problem. Furthermore, a bonus reflecting the overall performance of the company with no recognition of individual contribution, or designed to reward long-term loyalty and service would fall outside the “equal treatment” principle. However, completely removing the performance-related element from a bonus scheme to avoid the scope of “pay” could be detrimental to staff morale and could undermine the reasons for providing the bonus scheme in the first place.

· Maternity rights.

A pregnant agency worker who has met the 12 week qualifying service will also have the right to receive various enhanced maternity entitlements, including paid time off for ante-natal care and the right to paid time off for the remainder of the assignment where the original assignment is unsuitable for the pregnant worker on health and safety grounds, and there are no suitable alternative assignments available.

Although liability will fall on the agency to meet the cost of paying the agency worker for the remainder of the assignment, it is likely that the agency will look to pass this cost back to the hirer. Hiring employers will therefore need to be alert to the hidden costs associated with their agency workers and careful consideration should be given to the commercial terms entered into with the agency to pre-empt any unwelcome surprises. 
Mitigating the impact of the Regulations

Hiring employers looking to mitigate the effects of the Regulations could consider the following options:
· Use fewer agency workers

· Remove the need for agency workers by asking existing staff to work longer hours

· Set up a pool of casual or bank staff to cover peaks and troughs (however this option comes with its own issues e.g. employment status)

· Switch to a greater use of short-term agency workers (i.e. assignments lasting less than 12 weeks) 
· Substantially change the role of the agency worker so that the qualifying period is not met. However, it must be a completely different role documented in writing with the agency and agency worker - with genuine and real differences to the job requirements. 
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(However, this is an area which could generate disputes and possible tribunal cases, as 
ultimately it will be a question of fact for the tribunal to decide taking into account all of 
the circumstances)

· Ask the agency how they propose to deal with these Regulations and how much of the cost they will be looking to pass on to the hiring employer. Re-negotiate the commercial terms to pre-empt any hidden costs.

· Consider negotiating an arrangement with the agency whereby an agency worker can be recruited directly by the hiring employer on a permanent basis after 12 weeks without incurring an additional transfer fee.

Anti-avoidance provision
It is important to note that the Regulations contain anti-avoidance measures to counter-act malign motives of the hirer and/or agency to structure their assignments in such a way with a view to avoiding the equal treatment provisions. This is important when considering tactics to mitigate the impact of the Regulations as it will be important to avoid a pattern which looks like a ‘structure of assignments’.  An employment tribunal can award an agency worker, subject to attempts to avoid the qualifying period, compensation of up to £5,000 apportioned between the hirer and the agency.
The impact of the Regulations is that it is likely most hirers will need to improve the terms and conditions offered to their agency staff. Furthermore, the administration associated with the supply and use of temporary workers will become more complex, time-consuming and costly. Whilst agencies will shoulder most of the responsibility for keeping up with when a worker will qualify for equal treatment, hirers must also be prepared for what it will mean to their business once they do.
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