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Daniel Sanders discusses recent cross-border disputes involving

Polish children and considers the way the Hague Convention and
Brussels Il Revised have been applied
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‘It is not for the Hague
Convention to determine
issues of "custody” or
“access” but rather to
determine the place of
habitual residence, thus
enabling the appropriate
court in the appropriate
jurisdiction to deal with the
wider issue of the child’s
future residence or contact.

ith the expansion of the
European Union in recent
years and the resultant

free movement across Burope of

the workforce comes the inevitable
movement of families and the
formation of new relationships.

This in turn creates an international
dimension to family life, and with that,
an increased international focus on
family law and an increased frequency
of cross-border disputes. Poland
joined the EU on 1 May 2004, and in
Southampton alone it is estimated

that there are now some 25,000 Polish
immigrants within a city population

of approximately 250,000. This article
will outline the basic principles of

the Hague Convention and Brussels

I1 Revised, and will focus specifically
on cross-border disputes concerning
children, together with a snapshot of
recent Anglo-Polish litigation, which
sheds some interesting light on the way
international child law principles have,
or have not, been applied.

The Hague Convention

The Hague Convention on the Civil
Aspects of Child Abduction has been in
force since 1 December 1983 and boasts
74 worldwide signatories. In essence,
the Convention is a civil mechanism
designed to counter child abduction,
which provides within its articles for
parents who are:

* seeking the return of their children; or

* seeking access to their childrery
where

* the children are under the age of 16
years; and

= the children have been wrongfuily
removed from their country of
habituai residence; or

¢ wrongfully retained in another
furisdiction by another person
{usually the other parent, who
overstays on holiday having been
given limited permission to travel
in the first place); and

®  the removal or retention is without
the permission of the other parent
or the court in the country of
habitual residence; and

& the parent seeking the return of
their children has been exercising
the right of custody up to the point
of removal or retention.

There are specified defences to
abduction {outlined in Article 13 of
the Convention) which are, broadly,
limited to:

* the acquiescence of the aggrieved;

o the child’s views (subject to age and
maturity considerations);

* circumstances in which a return to
the country of habitual residence
would present a grave risk of harm
to the child; and

s circumstances in which the child
would be placed in an intolerable
situation if they were returned to
the country of habitual residence.

An administrative body known
as the Central Authority deals with
an application made by an aggrieved
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parent. The Central Authority for
England and Wales is based at the
Office of the Official Solicitor and
Public Trustee and is known as the
International Child Abduction and
Contact Unit,

The key issue to be determined at
the centre of any Convention dispute
ts therefore simply where the child is
habituaily resident. The idea here is

legislation but, rather, is often purely a
consideration of the country in which
an individual ordinarily lives.

The spirit of the Convention is
very much based cn cooperation
between member states, given that
it is recognised by the Convention
signatories that the interests of
children are of paramount importance
- a theme very much echoed in si(1}

Brussels I Revised deals with children of all
relationships, not just chifdren of divorced parents,
thereby keeping more in touch with the changing
face of 21st-century relationships.

that the "home’ country is, generally,
best equipped to deal with any issues
of child welfare that arise.

Family lawyers have been grappling
with the concept of habitual residence
for many years and will need little
reminder that it is not defined in any

Brussels jurlsprudence

of the Children Act (CA) 1989 and
in which family practitioners are
well versed, with matters of a child’s
welfare being the court’s paramount
consideration.

Article 5 of the Hague Convention
refers to both the ‘rights of access’

and the rights of custody’ of a parent,
The former is easily reconcilable with
established contact provisions and
permissions that family lawyers are
familiar with. The latter, however,
does not sit comfortably with the
concept of residence as embodied
in CA 1989, A right of custody is more
about the decision-making process
for a child and who may be entitled
to determine the place of residence
for the child. In this sense, it is more
akin to parental responsibility than
residence. This poses a significant
problem therefore for the unmarried
father who has not acquired parental
responsibility. In such a case, if the
mother decides to move abroad, the
father will face ar uphill struggle
under the Hague Convention to force
a return of the child and succeed in
an argument for the return of the
child to the couniry of habitual
residence, because the father has no
de facto rights of custody.
Practiticners should note that it is
not for the Convention to determine
issues of ‘custody’ or ‘access” but
rather to determine the place of

Brussels Il Rewsed (Councd Regulatlon (EC) No 2201/2003) came mto force on 27 Novem%}er 2003 and applles. nog- exhausttvely, 10

]urlsdlctional conflicts concerning orders and agreements relating to re5|dence, contact and parental responsublllty made since March
2005, Brussels [l Revised is an expansion of Brussels |l (Councﬂ Regulatxon {EC) No 1347/2000) and. underpms international prlnctples
for the prompt return ‘home of children in abduction cases !n__thls sense, Brussels || Revised suppiements the. Hague Conyention In
a usefui way, given that the main d;ff‘cuitxes faced in abductaon cases are where.orders. mede in one |ur|sd|ctson are not recogmsed or
enforced in another country Brussels H ?\ewsed remeches th|s ]urisdlctlonal loophaole :

Brussels IE Rewsed deals W|th chlldren of a1| relatlonshlps not ]ust ch:ldren of dworced parents thereby keepmg rnore tn touch Wlth :
the changmg face of Zist century reEatlonsh[ps s . R : _ : B

The aims of Brussels II Rewsed can be more 5peclﬁcally summarlsed as follows i

* to extend the already estab |shec¥ ruies on rnutual recognxtlon and enforcement of Brussels Il to aIE decmons on parental
respon5|b|hty, ] : . : : :

. tor remfon ce the obllgatlon of the courts to order the return of chl!dren abducted thhln the EU (5|gr|atory members) and

. to establ:sh asa fundamenta% pr:nuple that the most approprsate forum for matters of parental responmblhty, réghts of custody
“and rights of access is the country of the chzld s habttual residence, ERANR . =h i

In the context of cross- border ch|§dren dlsputes, Brussels il Revsseé affords the opportumty for the parent in the ‘home country '
to be heard before the other country mal(es a dEClS§On on whether or not to return the chi!d Brusseis il Rewsed also aIEows the
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bitual residence, thus en '\bhng the -
appropriate’ court in the appropr iat
jurisdiction ta deal WIth the wide
issue of the chl]d srfu '
centact.

The Polish cases o
It Re 5 (Brussels 1! Remaed Enfm cement
of Contact Order) [2008] a seven-year-old
child of Polish parents was removed
to England with the mother. This was
not a wrongful removal, however,

as the father’s parental rights were
limited and he ontly had some ordered
provision for contact. Under Polish
law this did not amount to rights of
custody. Accordingly, the mother did
not have to inform the father of her
planned move out of the jurisdiction
—and indeed she did not.

The contact, predictably, ceased
shortly after the move to England.
The Polish Court attempted to enforce
the order but dismissed the father’s
free-standing application concerning
parental responsibility, as well as the
mother’s own retrospective application
for leave to remove the child from
the jurisdiction on the basis that it
considered that the child was now
habitually resident in England and
therefore the child’s future ought to
be decided by the English courts.

The father applied to the English
courts, seeking recognition of the Polish
contact order under Brussels IT Revised,
and enforcement of that judgment
accordingly.

The English Court recognised the
Polish order but, as the child was now
hebitually resident in England, it felt
that a fresh approach should be taken
to future welfare considerations for
the child. That fresh approach was to
protect contact between father and
child and to place stricter contrels on
enforcement (by way of penal notices)
for any further breach by the mother,
given: the history of breaches. A new
order was therefore made by the
English Court, replacing the Polish
order.

This case is eye-catching if for
nothing more than the English Court's
decision to recognise an order made
in another jurisdiction but to fall short
of enforcing it on the basis of the
circumstances of the particular case,
which required a ‘fresh approach’.
Following this decision, it is difficult
to conceive of a scenario where, in the
aftermath of a lengthy and complex

to have changed Th(_ v i'y fa _Ofa k
change of habitual remdezue would,:
itseems, always mean a: mgmfuant :

change of circu mstances, reqmrmg A

fresh appzoaLh : :
mFoM&N (Abducfzan

Acqutiescence: Seftlement) [2008]

there was a wrongful removal of a

four-year-old child from Poland to

England in circumstances where,

within Polish proceedings, the father

. '1ernovai ‘the child

“such that the period of settlement in
. England was viewed as significant. The
- _ploceedmgs could easdy, by the Court’s

where, desplt there bemg :! wrongtul
sition was’

own motion, have been transferred.
Instead, the Court did give permission
to the mother to apply to vary the
interim order and to consider seeking
aninterim order allowing her to bring

Family lawyers have been grappling with the concept
of habitual residence for many years and will need
little reminder that it is not defined in any legisiation
but, rather, is often purely a consideration of the
country in which an individual ordinarily lives.

held an interim residence order. By
the time the father had gone through
the correct channels under the Hague
Convention, the child had been in
England for almost two years.

The father claimed that he had
not been advised about the Hague
Convention, but showed evidence of
many other endeavours to actively seek
a remedy to the wrongful removal,
including his raising of the issue in
ongoing Polish proceedings.

Despite the child having been
unarguably habitually resident in
England, the Court decided that the
child should be returned to Poland so
that the Court there could determine
the child’s future. It was not accepted
that there had been any acquiescence
by the father to the removal, given his
endeavours. The Court went further,
saying that while the child had no
doubt become settled in England that
did not remove the discretion of the
Court to order a return.

The decision here was based on
having to determine the child’s welfare,
and because that decision-making
process had already been commenced
two years earlier, in Poland, the Court
there was best placed to conclude that
process, which would then steer any
future welfare considerations such as
contact provision.

the chiid back to England. If a child is
moved from jurisdiction to jurisdiction
within short periods of time, on any
variation application made by a parent,
this could severely limit the child’s
ability to acquire a habitual residence,
or at the very least cause a significant
delay in the child doing so. It is unclear
from the authorities whether this would
be considered to be in the best interests
of the child.

The contrast between Re § and F
v M & N is significant, with the main
difference being a lawful removal
in one case and a wrongful removal
int the other. On the face of it, the
Court’s approachin Fo M & N is
wholly irreconcilable with that in Re S,
However, the practical way of looking
at the cases is to look at the wording
of articles 9 and 10, in particular of
Brussels II Revised. In summary:

*  Where a chiid is moved lawfully
from one member state to another
and acquires habitual residence
there, the courts of the former
place of habitual residence may
retain jurisdiction for three
months. This is for the purpose of
modifying a contact order made
in that jurisdiction before the child
moved, unless the parent in whose
favour the contact order is made
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accepts the jurisdiction of the new
place of habitual residence for the
child. The new country of habitual
residence is free to malke its own
determinations.

e  Where there has been a wrongful
removal or retention, the courts of
the member state where the child
was habitually resident immediately
before the wrongdoing shall retain
jurisdiction until:

(a) the child has acquired habitual
residence in the new member
state; and

{b) the person with rights of
custody has acquiesced in the
removal or retention; or

in the original country of
habifual residence before the
wrongdoing.

The court must therefore carry out a
multi-prenged exercise as follows:

* Determine whether there has in
fact been a wrongful removal or
retention.

* I not, there is a technical process
to be followed to ensure that any
pre-existing orders in the old
jurisdiction can be recognised,
enforced or mirrored.

¢ If there was a wrongdoing, the
court must determine whether the

Ifa child is moved from jurisdiction to jurisdiction
within short periods of time, on any variation
application made by a parent, this could severely limit
the child’s ability to acquire o habitual residence, or at
the least cause a significant delay in the child doing so.

() the child has resided in the
new counfry for at least one
year after the complainant had
knowledge of the wrongdoing
and the child is settled there
now, and at least one of the
following conditions is also met:

{) no request hasbeen
lodged for a return of
the child within one year
of the knowledge of the
wrongdoing;

(i) a request lodged within one
year has subsequently been
withdrawn and not renewed
within one year of the
original knowledge of the
wrongdoeing;

(iit} a case opened in the original
country of habitual residence
before the wrongdoing
has been closed and no
submissions on the issue of
residence received within
three months of the closure
of the case; or

{iv) a judgment on custody alone
has been made by a court

new country is in fact the country
of habitual residence, whether the
complainant has in fact acquiesced
to the wrongdoing, and whether
the complainant has failed to meet
any of the specified procedural
criteria set down in article 10. If
any of these matters are made out
then jurisdiction passes to the new
country.

In M v M (Abduction: Settlement)
[2008] two children were wrongfully
retained in England, following holiday
contact with their father, who had
relocated from Poland. The father,
by consent, returned to Poland with
the children following Hague
Convention proceedings initiated by
the mother, Curiously, the agreement
was for the children to live with the
father in Poland. The father later
returned to England with the children,
without permission. The Polish
Court then ordered a return of the
children to Poland and the father
refused to comply. By the time
fresh Hague proceedings had been
commenced the children had been

in England for a year. The issue was
whether the English Court should
retain jurisdiction.

The Court again decided that the
children should be returned to Peland
on the basis of a finding that they had
not seftled and that there had been
undue influence on their individual
wishes imparted by the father. The
Court decided that the children’s
wishes should not have been given any
weight, and that the best forum for the
determination of the children's futures
was in Poland, which was to be treated
as their place of habitual residence.
This is another example of the court
using its discretion in cases where
the established Brussels principles
have afforded insufficient clarity or
legisiative decisiveness to reduce the
broad application of discretion under
article 15.

Conclusion

In summary, the Hague Convention
and Brussels I Revised are designed
to provide a clear and established
framework for the resclution of
international child crogs-border
disputes. However, the reality
suggested by the Polish lifigation,
which represents just one branch of
the voluminous multi-jurisdiction
Hague/Brussels litigation, is that the
principles are often interpreted in a
way that does not necessarily always
recognise the spirit of the Hague and
Brussels scripts.

In some of the abduction cases,
the lack of Hague Convention
proceedings being initiated in a
timely manner has seemingly
resulted in courts having to use their
discretion to determine cases through
a bread-brush approach. It is hoped
that the lack of a uniform approach
in different jurisdictions to child law
principles in cross-border disputes
will not hinder the prompt and
correct application of the Hague
Convention spirit and Brussels If
Revised guidance. B

P v M & N (A_bdusfzon
Aciijescence: Seﬁlement)
12008] 2 ELR 1270

Mo M (Abdu io
_'_[2(}08] 2ELR _81_;

Setﬂement) j

120081 2 FLR 1358
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