
2011 Amendments 
to the 

“ Construction Act 
1996”

The Construction Act 1996 ("1996 Act") has recently 
been amended by the LDEDC Act 2009. To be 
precise it is the  Housing Grants, Construction and 
Regeneration Act 1996 that has been amended by 
Part 8 of the Local Democracy, Economic 
Development and Construction Act 2009. 

The changes affect only construction contracts 
entered into after 1 October 2011. Much of the 1996 
Act remains unaltered, there are numerous minor 
amendments and a few important changes. The 
purpose of this article is to flag up only those 
changes likely to be of practical significance for 
those working in the construction industry.

The payment process

All construction contracts must have a payment 
process. If there is a written contract with sufficiently 
clear and fair terms then the contract will be your 
guide but otherwise the 1996 Act will invoke the 
payment mechanism provided for in the "Scheme for 
Construction Contracts"

This payment mechanism is not greatly changed 
under the amended 1996 Act and consists of the 
following basic steps:

This process will be familiar to many in the 
industry already but if not then particular attention 
needs to be given to the need for a pay less 
notice. As this is arguably the most troublesome 
area in the 1996 Act an analysis of the changes in 
more depth is available from us on application. 

The existing banning of "pay when paid clauses" 
remains unaltered but an additional ban on 
payments being conditional upon (a) the 
performance of obligations under another contract, 
or (b) a decision by any person as to whether 
obligations under another contract have been 
performed, was introduced.

The Right to Suspend

The 1996 Act provided a statutory right to suspend 
works if payment was not made by the final date 
for payment provided that there was no valid 
witholding notice (now pay less notice) and a 
seven days notice procedure was followed. This 
procedure remains but has been enhanced in the 
1996 Act as amended. The revisions provide that 
the aggrieved contractor :

· Application for payment (by a contractor, sub-
contractor or construction professional). 

· Due date for payment. 

· Payment notice (from the paying party). 

· If required, a pay less notice (replacing the former 
witholding notice). 

· Final date for payment. 

· If required, notice of intention to suspend (from 
the unpaid party).

· May suspend some or all of its obligations 
(formerly all had to be suspended). 

· Should be paid the reasonable costs and 
expenses of suspending for non-payment 
(which may also include the costs of going 
back to site). 

· Should be given more time to complete its 
obligations. This extra time is no longer 
limited to just the period of suspension itself.



Construction Contracts need not be in 
writing

It has always been the case that contracts for 
construction works can be made orally but only 
contracts made in writing were recognised as 
Construction Contracts for the purposes of the 1996 
Act. The amendments provide that from 1 October 
2011 oral contracts and those partly oral agreements 
(e.g. a contract formed by a combination of a 
telephone call and email exchange) will be caught by 
the1996  Act. Essentially if it is capable of being a 
contract at law then if it is otherwise in the nature of a 
construction contract (as defined by the Act) then it 
will be a construction contract governed by the 1996 
Act.

This highlights the need to be cautious at all times 
not to create a contract inadvertently. Often it is 
assumed that a contract is not made until an order is 
formally submitted and is acknowledged in writing but 
all it takes is a casual agreement made on a mobile 
phone and a contract may be formed with any gaps 
(such as no payment process or right to suspend) 
being filled in by the 1996 Act as amended. 

Contracting parties may wish to consider adopting a 
system that ensures that contracts are only formed 
on a formal written basis. Consider marking pre-
contractual correspondence “Subject to Contract”
with a provision making it clear that any offer made is 
on the basis that the company will require a formal 
written contract and that any oral negotiations are 
merely preparatory to such a contract.

Adjudication

The 1996 Act provided a quick fire method of 
resolving disputes - adjudication. There are some 
minor tweaks to the adjudication provisions but these 
are predominantly tidying up some earlier bad 
drafting. The practical point to note is that, like the 
1996 Act itself, adjudication is now available to be 
used in respect of  not only written contracts but its 
scope has been extended to cover oral and partly 
oral contracts.

JCT

JCT have issued a new suite of contracts to take in 
the changes. A number of our clients have queried 
whether they need to use these, especially when 
halfway through agreeing a contract the changes 
came in. 

In these cases it is possible that if the main contract 
was entered into before 1 October, but a sub-
contract relating to it was entered into after 1 
October, the main and sub-contracts could end up 
having slightly difference provisions applying which 
is clearly undesirable in relation to two connected 
contracts. 

The instrument bringing the 1996 Act changes into 
force says that it relates to all contracts which are 
entered into after 1 October 2011. If the work was 
started and payments were made before that date, 
and the contract was effectively negotiated but not 
dated before 1 October it is arguable that a contract 
existed before 1 October so that the changes do not 
apply to it, and it might be legitimate, for example to 
back-date the contract to a date before 1 October (it 
would in a sense be merely confirmatory of 
something already agreed in writing albeit not 
enshrined in the one contract document). 

If however the contract cannot be said to pre-date 1 
October 2011, then the best course may be to add a 
set of amendments for example to, for example, the 
2009 edition of the JCT contract as an addendum to 
bring the format previously in the course of 
preparation into a form that is compliant with the 
1996 Act as amended.
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